JERRY L. FABRZ O
| BLA 94- 40 Deci ded February 4, 1997

Appeal froma decision of the Alaska Sate fice, Bureau of Land
Managenent , decl aring mning cl ai ns abandoned and voi d.  AA 54907,
AA-54908, AA 73161.

Afirned.

1 Mning dains: Abandonnent--Mning dains: Rental or Aam
Mai nt enance Fees: Generally--Mning Qains: Rental or daim
Mai nt enance Fees: Small Mner Exenption

A clai mant seeking a snall miner exenption from paynent
of the annual claimrental fee required by the
Departnment of the Interior and Rel ated Agenci es
Appropriations Act for Hscal Year 1993, P.L. 102-381,
106 Sat. 1374, 1378-79 (1992), nust file a certified
statenent supporting the clai ned exenption on or before
Aug. 31, 1993. Were a claimant fails to file the
certification of entitlenent to the exenption on or
before the due date for such filing and does not pay
the rental fee for the clains at issue, BLMproperly
deens the clai ns abandoned and voi d.

APPEARANCES  Bruce A Butcher, Esq., Seattle, Véshington, for appellant.
(PN ON BY ADM N STRATI VE JUDCGE | RWN

Jerry L. Fabrizio has appeal ed froma Septenber 24, 1993, deci sion
of the Alaska Sate fice, Bureau of Land Managenent (BLMNV, deening
three unpatented placer mning clains situated in secs. 27 and 28,

T. 286S, R 54 E, Qopper Rver Merid an, A aska, abandoned and voi d.
By order dated Decenber 8, 1993, the Board stayed the effectiveness of
BLM's deci si on pendi ng resol ution of this appeal .

Fabrizio filed the mning claimlocation notices for the J.DS #2
pl acer mning clai m(AA54907) and the J.D S #3 placer mning claim
(AA-54908) wth BLMon Decenber 3, 1984, as required by section 314(b)
of the Federal Land Policy and Managenent Act of 1976 (FLPWN, 43 US C
8§ 1744(b) (1994). He filed the mning claimlocation notice for the
J.DS #4 placer claim(AA73161) wth BLMon My 15, 1990.
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O Septenber 13, 1993, Fabrizio filed a certification of exenption
fromthe paynent of the rental fees inposed by the Departnent of the
Interior and Rel ated Agencies Appropriations Act for Hscal Year 1993
(Act), P.L. 102-381, 106 Sat. 1374, 1378-79 (1992), for the three clai ns
along wth affidavits of annual assessnent work for both the assessnent
year ending at noon on Septenber 1, 1993 (the 1993 assessnent year), and
the assessnent year ending at noon on Septenber 1, 1994 (the 1994
assessnent year).

BLM deened the cl ai ns abandoned and void in its Septenber 24, 1993,
decision. BLMexplained that the Act and the regulations in 43 CFR 3833
(1993) required a clainant to pay a claimrental fee of $100 per clai m
or site for each of the 1993 and 1994 assessnent years or file a
certificate of exenption for those years wth BLMon or before August 31,
1993. Failure to pay the rental fees or file the certificate of exenption
as required, BLMstated, conclusively constituted abandonnent of the mning
claimor site which was void. After noting that Fabrizio had filed his
certificate of exenption for the clains on Septenber 13, 1993, BLMhel d
that because neither the certificate nor the rental fees were filed before
August 31, 1993, the clains were deened abandoned and voi d.

n appeal , Fabrizio chal l enges the constitutionality of the Act and
the i npl enenting regul ati ons, contending that both the Act and the
regul ati ons provi ded i nadequate notice that his clains could be | ost and
thus constitute an unconstitutional taking and a denial of due process
(Notice of Appeal and Petition for Say (Notice of Appeal) at 5). The
regul ations providing that, unless a small mner exenption certificationis
filed by August 31, 1993, the failure to pay the $100 per claimrental fee
by that date results in the loss of the claimeven if the clainmant is
entitled to the exenption are al so invalid, Fabrizio naintains, because
they contravene the Act, which does not provide that a clai mis abandoned
and void if it is eligible for exenption but no certificationis tinely
filed. 1d. at 3-5. He asserts that the certification required by the Act
to be filed by August 31, 1993, is a certification of the perfornance of
annual assessnent work, not a certification of the clainant's entitl enent
to the exenption, and that the Act provides no penalty for a mner's
del i nquency in submtting the assessment work certification. I1d. at 3.
The regul ations' failure to accommodate miners who had perforned the
assessnent work for the 1993 assessnent year before the passage of the Act
also nullifies BLMs decision, Fabrizio avers, because it ignores the Act's
prospective nature. 1d. at 5.

Fabrizio submts that the regul ations are void and unenf orceabl e
because the Departnent failed to conply wth the required promul gation
procedures. Specifically, he disputes the Departnent’s concl usi ons that
no environnental inpact statenent was necessary under section 102(2) (0O
of the National Environnental Policy Act of 1969, 42 US C 8§ 4332(2)(0O
(1994), that the regul ations were not a najor rul e under Exec. Oder No.
(EQ 12291, that the rules woul d not have a substantial economc effect
on snall entities under the Regulatory Hexibility Act, 5 US C 8§ 601
(1994), and that the rules woul d not cause a taking and woul d have no
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effect on private property rights under EO 12630 (Notice of Appeal at 5-6).
He contends that BLMinterpreted the Act in the nost restrictive nmanner
possible in promul gating the certification regul ati ons by addi ng extensive

and burdensone details to the assessnent work certification and by
nmandating loss of a claimdespite the Act's lack of any penalty for failure
totinely file the assessnent work certification. Id. at 6. Because
thousands of clains and mllions of dollars in effort are at stake,
Fabrizio asserts that the regul ati ons have a significant inpact on the
hunan environnent and snmal | business. He reiterates the | ack of adequate
noti ce and the absence of any provision addressing the period of the 1993
assessnent year prior to passage of the Act constitute a taking affecting
private property rights. Id.

BEven assuming the validity of the chal |l enged regul ati ons, Fabrizio

argues that his affidavit of annual assessnent work for the 1992
assessnent year filed on Novenber 17, 1992, as suppl enented by the
Septentber 1993 affidavit, satisfied the Act's certification of assessnent
work requirenent since it stated that work was perforned on the clains
t hrough Septenber 1, 1992, beyond the end of the 1992 assessnent year at
noon on that date, and that the prospective nature of the work satisfied
the certification for the 1994 assessnent year (Notice of Appeal at 2). He
further asserts that the annual placer mining application filed on
January 4, 1993, which outlined the extensive work previously conpl eted on
the clains and described the work to be acconpl i shed through Gt ober 8,
1993, satisfied the assessnent work requirenents for both the 1993 and 1994
assessnent years and constituted adequate certification under the Act. 1d.
FHnally, Fabrizio contends that BLMshoul d have accepted his Septenber 13,
1993, filing as a supplenental filing authorized by 43 CG-R 3833. 4(b) (1993)
whi ch provides that the unintentional failure to file all the required
information wll not constitute concl usive abandonnent of the claimif the
mssing information is submtted within 30 days after notice of the
deficiency as long as the docunent is otherwse tinely filed, averring that
his affidavit of annual assessnent work for the 1992 assessnent year and
annual pl acer nmining application shoul d have been construed as the required
tinely filed docunent since they were sufficient to put BLMon notice that
he would be eligible for the exenption. Id. at 2-3.

[1] On Gctober 5 1992, Gongress enacted the Act, which provides in
part :

[ FJor each unpatented mning claim mll or tunnel site on
federally owned lands, in lieu of the assessnent work

requi renents contained in the Mning Law of 1872 (30 US C
28-28e), and the filing requirenents contai ned in section 314 (a)
and (c) of the Federal Land Policy and Managenent Act of 1976
(FLPWN (43 US C 1744 (a) and (c)), each claimant shall, except
as provided otherwise by this Act, pay a claimrental fee of $100
to the Secretary of the Interior or his designee on or before
August 31, 1993 in order for the claimant to hol d such unpatent ed
mning claim mll or tunnel site for the assessnent year ending
at noon on Septenber 1, 1993. Provided further, That for fiscal
year 1993,
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each claimant - (i) that is producing under a valid notice or

pl an of operation not |ess than $1,500 and not nore than $800, 000
in gross revenues per year as certified by the claimant fromten
or fewer clains; or - (ii) that is performng exploration work
to di scl ose, expose, or otherw se nake known possi bl e val uabl e
mneralization on ten or fewer clains under a valid notice or
plan of operation; and that has |ess than ten acres of

unrecl ai ned surface di sturbance fromsuch mning activity or
expl oration work, may elect to either pay the claimrental fee
for such year or in lieu thereof do assessnent work required by
the Mning Law of 1872 (30 US C 28-28e) and neet the filing
requi renents of FLPVMA (43 US C 1744 (a) and (c¢)) on such ten
or fewer clains and certify the performance of such assessnent
work to the Secretary by August 31, 1993 * * *,

106 Sat. 1378. The Act also contains the identical provisions

governing rental fees and exenptions for the assessnent year ending at noon
on Septenber 1, 1994, requiring paynent of the $100 rental fee or
certification of the small mner exenption on or before August 31, 1993.
106 Sat. 1378-79. The Act directs "[t]hat failure to nake the annual
paynent of the claimrental fee as required by this Act shall concl usively
constitute an abandonnent of the unpatented mning claim mll or tunnel
site by the claimant.” 106 Sat. 1379.

| npl enenting Departnental regul ations require a clainant to pay, on
or before August 31, 1993, a nonrefundabl e rental fee of $100 for each
mning claim mll site, or tunnel site |located on or before Qctober 5,
1992, for each of the assessnent years begi nning on Septenber 1, 1992,
and Septenter 1, 1993, or a conbined rental of $200 per claim 43 R
3833.1-5(b) (1993). The only exenption provi ded fromthe rental
requirenent is the snmall mner exenption which is available to clai mants
hol ding 10 or fewer mning clains on Federal |land who neet all the
conditions set forth in 43 OFR 3833.1-6 (1993), which essentially tracks
the statutory criteria. Pursuant to 43 (FR 3833.1-7(d) (1993), a cl ai nant
pursuing a small miner exenption nust file a certification of exenption on
or before August 31, 1993, supporting the cl ai ned exenption for each
assessnent year the cla nant seeks the exenption. See Wishburn Mning @.,
133 IBLA 294, 296 (1995). The regulations further direct that failure to
pay the required rental fee or totinely file the required rental fee
exenpt i on docunents "shal | be deened concl usively to constitute an
abandonnent of the mning claim mll site, or tunnel site, which shall be
void." 43 R 3833.4(a)(2) (1993); see WlliamB Way, 129 IBLA 173, 175
(1994); Lee H & Gldie E Rce, 128 IBLA 137, 141 (1994).

A though Fabrizio chall enges the constitutionality of the Act and
regul ati ons on due process and taki ngs grounds, the Board has no authority
to declare an act of Gongress or a duly pronul gated regul ati on
unconstitutional . See Chester Wttwer, 136 | BLA 96, 100 (1996); Anerada
Hess Qorp., 128 I BLA 94, 98 (1993), and cases cited. In any event, the
Act's constitutionality has been upheld in court against a Hfth Anendnent
takings chal | enge. Kunkes v. lhited Sates, 32 Fed. d. 249 (Q. Fed. Q.
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1994), aff'd, 78 F. 3d 1549 (Fed. dr. 1996). See also Chester Wttwer,
supra at 100-101. Smlarly, wth respect to the adequacy of notice, the
Board has found that the Act as inplenented by the regul ations fully
conplies wth constitutional requirenments. Chester Wttwer, supra at 99-
100; Dee W A exander Estate, 131 IBLA 39, 43 (1994). Nbot only are all
persons deal ing wth the Governnent presuned to have know edge of rel evant
statutes and regul ations, see Federal Qop Insurance Qorp. v. Mrrill,

332 US 380 (1947); Lester W Rullen, 131 IBLA 271, 273 (1994), but BLM
al so published notice of the Act's rental fee paynent requirenents in the
Federal Register, as well as subsequent notices of proposed and final

rul enaki ng. 57 FR 54102 (Nov. 16, 1992); 58 FR 12878 (Mar. 5, 1993); 58 FR
38186 (July 15, 1993). S nce sufficient notice of the statutory and

regul atory requirenents was provided, Fabrizio' s argunents nust be

rej ect ed.

Fabrizio al so disputes the validity of the regul ations inpl enenting
the snal | mner exenption provisions of the Act. Duly pronul gated
regul ati ons have the force and effect of law and are binding on the
Departrent. Arthur Farthing, 136 IBLA 70, 74 (1996); A ano Ranch (.,
135 IBLA 61, 69 (1996); Ruth Tausta-Wite, 127 IBLA 101, 103 (1993), and
cases cited. The Board does have the authority, however, to determne in
the context of deciding an appeal whether or not a regul ation as applied to
an appel lant is duly promul gated and consistent wth its statutory basis.
A ano Ranch ., supra at 71. Based on our review of the | anguage of the
Act, its legislative history, the preanbl es to both the proposed and fi nal
regul ati ons, and the regul ations thensel ves, we find that the regul ations
enbody a reasonabl e interpretation of the Act and do not conflict wth the
Act's express provisions or goals. That Fabrizio woul d have preferred that
BLMadopt a | ess restrictive interpretation of the Act's snal |l mner
exenpt i on provi sions does not undermne the legitinacy of the policy
choices inplicit in the adopted regul ations. See Alano Ranch ., supra.

Nor do we find Fabrizio' s objections to various procedural aspects of
the promul gation of the rul es persuasive. BLMaddressed each of the issues
raised by Fabrizio in the preanble to the final regul ati ons and expl ai ned
the rationale for its conclusions. See 58 FR 38195 (July 15, 1993). U
A though Fabrizio disagrees wth BLMs concl usi ons, he has not shown t hat
BLMs determnations are erroneous. Accordingly, we find that the
regul ati ons inpl enenting the snal | mner exenption provisions of the Act
were duly promul gated and therefore have the force and effect of |aw and
are binding on the Departnent.

1/ The preanble to the final regulations al so di scusses the situation
identified by Fabrizio in which a clai nrant had perforned t he annual
assessnent work for the 1993 assessnent prior to the passage of the Act and
explains the rationale for not allowng an exenption fromthe rental fee
requi renent under those circunstances, including Gongressional comments
stating that it was not the intent of Gongress to all ow such an exenpti on.
58 FR 38190-91 (July 15, 1993).
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Fabrizio naintains that he satisfied the filing requirenents for the
snal | mner exenption set out in 43 GFR 3833.1-7(d) (1993) by submtting
his affidavit of annual assessnent for the 1992 assessnent year and his
1993 annual pl acer mning application and that BLM shoul d have accepted his
Septenter 13, 1993, filing as a suppl enental filing authorized by 43 OFR
3833.4(b) (1993). A though the annual placer mning application fulfills
the requirenent that the clains be operated under a valid notice or plan of
operations, the affidavit of annual assessnent work for the 1992 assessnent
year, which was filed pursuant to section 314 of FLPMA 43 US C § 1744
(1994), not the Act, contains none of the other infornation required by the
regul ati on except for the claimnames and BLMseria nunbers for the mning
clains listed inthe affidavit. These docunents, therefore, clearly are
not equivalent to the certified statenent delineated in 43 GFR 3833. 1- 7(d)
(1993). Their deficiencies reflect nore than just an unintentional failure
to file the conplete information required by that regul ati on curabl e by
the filing of supplenental infornation in accordance wth 43 G-R 3833. 4(b)
(1993) since the docunents were not submtted in an attenpt to conply wth
exenption certification requirenents which Fabrizio admtted y was unaware
of until a fewdays after Septenber 1, 1993. See Notice of Appeal at 7.

Fabrizio filed a certification for the snall mner exenption on
Septenter 13, 1993. The regul ations require that the certified statenent
supporting the clai ned exenption be filed on or before August 31, 1993, see
43 (FR 3833. 1-7(d) (1993), and provide that the failure to tinely file the
certification "shall be deened concl usively to constitute an abandonnent of
the mning claim* * * which shall be void." 43 GR 3833.4(a)(2) (1993).
Thus Fabrizio's failure to qualify for the small miner exenption or to pay
the claimrental fee on or before August 31, 1993, resulted in the
extingui shnent of his clains by operation of law Nannie Edwards, 130 | BLA
59, 60 (1994); see Lee H & Gldie E Hce, supra.

To the extent not specifically addressed herein, Fabrizio s additional
argunents have been consi dered and rej ect ed.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 GFR 4.1, the deci si on appeal ed
fromis affirned.

WIlT A lrwn
Admini strative Judge

| concur:

Janes L. Byrnes
Chief Administrative Judge
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